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\T a COURT of GENERAL SESSIONS|| The prisoner, a young man of about 
of the Peace, holden in and for the City || twenty-five, well dressed, and of an im- 
and County of New-York, at the City- || Posing appearance, was arraigned on five 
Hall of the said City, on Monday, the indictments, to which he pleaded not 
first day of March, in the year of our guilty. ae ake 
Lord one thousand eight hundred and || . lhe first indictment traversed, was 
pinata for petit larceny, in stealing a quantity of 

single plays and two pocket books, of the 

value of $9 50, the property of David 

The Honourable Longworth, on the 8th of February last. 
CADWALLADER D. COLDEN, | It appeared from the testimony of Jo- 

Mayor, | nathan Olmstead, a clerk in Mr. Long- 
worth’s bookstore, that on the evening of 
the day laid in the indictment, the pri- 
soner, in company with a man whom he 

Haccosted by the appellation of doctor, 

came into the store and inquired for sin- 

gle plays; and from their conversation 
induced Olmstead to think that they were 
attached to the stage: for, in looking at 
one of the plays, the prisoner observed, 

'** We shall not want this, for Mr. Wallack 

} has it in manuscript.’’ After having se- 

; a seiiatlahili cca ieltie lected a number of plays aud two pocket 

SOLOMON VALENTINES CASES. | nooks, for which Olmstead supposed they 

were about to pay, each of them put a 

ocket book in his pocket; and one of 

vem then took out of his pocket a bill which 
he said was notenough. Thereupon they 
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Vas Wyck, Counsel for the several! prose- | 
culions. 
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here a man by false representations, and with || pretended that they had not the change, 
a felonious intent, obtained the delivery Oi | and requested { Ymstead to send with them 
or } oo > vendor sald to kin Par ens : : es. 
goods, which the vendor sold to hin for cash, |! person with the plays to Washington 
this was held to be bweeny : otherwise, had he jj : _ : “ 
feliccemell Cadash ton ty teeeilla | Hail, where they boarded, to receive the 
amily 4 fit’. sae Other. ‘ | . ) nes 
Where the prisoner purchased a pair of shoes at ajjmoncy. He sent Philip Arnold, to whom, 
store for three dollars, and the vendor consent- i on the way, though it was very dark, one 
ed to repair a pair of boots, worth more an) oF them observed that he bad known Ar- 
the shoes, and receive his pay tor the shoes and || dj san altel taealaciiasal 
repairing Of the boots when the prisoner called | nold in some p — 0 pu IC panna SS ; Ww 10 
for them, and without paying for such repairs || was told by the prisoner's companion 
he obtained their delivery by false representa- |ithat his name was Dr. Davis. Wher 
inne. 2 ith a felonious intent: it was hel : “gee 
tions, and with a felonious intent; if was held Win ay arrived at the entry of Washington 
that an indictment for stealing tue sauces could | Set ; "th, " ‘ 
nat be Gulateleed. \ Halithe prisoner avd his companion sepa- 
Where a man of genteel appearance, falsely re- || rated ; and one of them, but which Arnold 
presented himself as a wholesate dealer in|! did not know, took the package from his 
Broadway, and that one of his country custom |] hyd. and went up into the chamber, pre- 
ers had sent to him an order for certain goods, or bri ; 
which, by means of such representations, he tending that he was about to bring the mo- 
fraudulently obtained ; or where he falsely repre- || ney. He came down without the pack- 
ee wong hoy —— "3 a part of ey mere ave, andtold Arnold he had not the change, 
inhabited by people of opulence, and by that . all tl 
8 . ° , ‘ ‘ $ ! Cc 1e n- 
representation obtained goods ; it was held that and requested him to all the next mor 
those were false pretences within the statute, ing, at breakiust-time, for the mone’ 
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The next morning tt was ascertained by 
Arnold, and it was so proved on the trial 
by Edward Eldridge, a clerk at Washing- 
ton Hall, that neither the prisoner nor his 
companion, at that time, boarded there ; 
but that the former, some time in Septem- 
ber last, boarded there a few days, and 
went off without paying his bill. 

After the introduction of the testimony, 
Fay submitted to the court whether there 
was sufficient evidence to convict the 
prisoner, as it did not appear that the 
goods were delivered to him. 


By the mayor: Mr. Fay, this is a ques- | 


tion to be left to that jury. . 
Elias Valentine, on behalf of the pri- 
soner, testified, that about two years ago 


he married, and since that time had been | 


in expectation of receiving S1Q0U0 or 
$1500, the portion of his wile. 
Scott contended to the court and jury, 


that the prisoner ought to be acquitted on | 


two grounds : 
1. ‘There is no evidence that the goods 


were ever in possession of the prisoner ; | 


and, 
2. If they were, still they were deli- 


~vered onacredit. {n support of bis argu- 


ment he cited, 2d East’s Crown Law, p. 
668. ib. 669, G70, and 671. 

The mayor, in his decision of the 
questions submitted, and in his charge to 
the jury, stated, with regard to the tirst 


point, that should they believe, from the | 


facts in evidence, that at the time the 
goods were obtained the prisoner was 
acting in concert with the other, both 
were equally guilty. 

With regard to the second point, his 
honour remarked, that the distinction for 
which the counsel contended. and which 
the authorities read supported, bad been 
recognised in this court, as well as all 
others. Where it appears that a contract 
is made on the sale of goods, and w credit 
is given, the right ef property is chanzed 


on the delivery, and therefore an indict- . 


ment for larceny, in stealing those goods, 
could not be supported ; but where goods 
are sold for cash, to be paid on the delive- 
ry, and the prisoner, by false representa- 
tions, and with a felonious intent, obtains 
the delivery, it is well settled that this is 
aconstructive felony. It is right that this 
should be so: for, in a moral point of 
view, the offence of obtaining goods by 
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(ftraud and artifice, is more 
than obtaining them secretly, 

In this case no credit was given by 
Olmstead. ‘The prisoner and his com 
panion selected the goods, and, in fact, put 
a part of them in their pockets while jp 
the store. They then pretended they 
had not the change, and requested that 
some persun should be sent with the 
plays to Washington Hall, to receive the 
money. Cash was therefore to be paid 
on the delivery; and, indeed, Olmstead 
states that he expected they were to pay 
for the articles at the store. Now, al. 
though Arnold, as is contended, when he 
arrived at Washington Fall, gave one ot 
them a credit until he returned from the 
chamber, yet rt cannot be contended that 


aggravated 





a credit was given for the pocket books by 


‘(| Olmstead: and those articles are sufh- 
‘cient to support this indictment. Let us 
sce fur a moment to what a monstrous ab- 
surdity the doctrine contended for would 
lead. Suppose a man should go into a 
store, select a quantity of goods, get them 
put up, and when the store-keeper, ex- 
| pecting to receive the money, should de- 
‘liver them to him, he should run off with 
‘| them—shall it be said that he ought not 
|, to be criminally responsible ? 

| After the charge of the court, the jury 
jimmediately found the prisoner guilty. 








The third indictment traversed was for 
petit larceny, in stealing two pair of pati- 
| taloons and two vests and other articles ot 
the value of 420, the property of James 
M‘Fadden, on the 25th of February last. 

The prisoner came into the store 0! 
| M‘Fadden, (91 Division,) and asked him 
if he had fine pantaloons fit for a gentle 
nan, and having been shown several pals 
he selected one of the value of $7, and 
also a vest, as he pretended, for his boy. 
He then took oat his pocket book and re- 
turned it, saying that he was in the habi 
of passing by the store twice a day, and 
requested M‘Fadden to keep those artt 
cles a few days. On the Ist of March he 
called again for the pantaloons and vest. 
in addition to which he selected other a 
ticles, amounting with them to $20, and 
requested M‘Fadden to make out the bill, 
| who told him to make it out himself; he 
| went round the counter and made out the 
| bill, and requested M‘Fadden to send hs 
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boy with him, and he would pay him the | 


money. He ledthe boy, who was very | 
young, through several streets, until he | 
came to Burling-slip, when he took away | 
the clothes from the boy, and told him to | 
call next day at 288 Pearl-street, and he | 
should receive the money. 

In this case there was no defence, and 
the prisoner was convicted. 





The fourth indictment traversed, was 
for petit larceny, in stealing a pair of shoes 
of the value of $3, the property of| 
Christian Couenhoven, on the 3lst of | 
December last. 

The prisoner, in company with another, 
came to the shoe-store of Couenhoven, 
and asked for shoes, and selected a pair 
for $3, representing that he lived at 500 
Broadway. He took off his boots, and 
asked the shoemaker to repair them, rag 
wanted to know whether it would not be 
convenient for him to wait for the pay- 
ment for the shoes until he, the prisoner, 
should call for the boots. Thinking them 
to be worth more than the shoes, Couen- | 
hoven suffered the prisoner to take them ; | 
and, ina few days afterwards, the prisoner | 
and his companion called for the boots. | 
Being told the price of repairing, $1 50, | 
the prisoner pulled something like a bill 
out of his pocket, pretending he had not | 
enough, and asked his friend first to lend | 


him $5, and afterwards $2 ; and not being | 
able thus to obtain the money, he asked , 
Couenhoven to send his boy with him 
for the money. He went with directions 
to receive $4 50 on the delivery of the | 
boots, but, at a short distance from the | 
store, the prisoner, under some pretence, | 
obtained the boots without paying for the | 
repairs. 

The mayor, in his charge to the jury, 
instructed them that the evidence in this 
case did not support the indictment. The 
shoes were obtained by pledging the 
boots; and there was an express under- 
standing that the prisoner should have 
credit for the shoes until the boots were 
repaired. This case clearly illustrates 
the distinction adverted to in the first case 
traversed. ‘There no credit was given— 
but here the case is different. 

The jury acquitted the prisoner. 





! 











Ihe second indictment traversed. char- | 











OF 


ged the prisoner with obtaining a quantity 
of wine, the property of Charles I. Clark, 
by false pretences ; and in another count, 
charged him with conspiring with one Da- 
vis, to defraud the same person of the 
same goods. 

It appeared, that on the 8th of Februa- 
ry last, the prisoner, in company with a 
man who represented himself to be Dr. 
Davis, came to the store of Clark, and af- 
ter inquiring the price of the best Madei- 
ra and Porter, requested him to send se- 
veral bottles to No. 347 Broadway, where 
they resided, and that he would call the 
next morning at nine, and pay the money. 
Clark told the prisoner that as he was an 


‘| utter stranger to him, and as he, Clark, 


did not do business in that manner, but 
dealt for cash only, he would send up his 
boy with the bill and a receipt for the mo- 
ney. The prisoner, while purchasing 
the wine, pulled something like a bill out 
of his pocket and returned it, when Dr. 
Davis inquired of him whether he had the 
money. 

Clark, in the course of his testimony, 
stated, that knowing 547 to be a number 
in Broadway in a block of buildings 
where gentlemen of opulence resided, he 
was induced by means of the representa- 
tions relative to the place of residence 
to deliver the wine. 

The boy went with them up Broadway, 
uotil they arrived at a stoop near Contoit’s 
garden, where they set down the basket 
containing the bottles, and told the boy 
some @vasive story, who returned without 
the money. 

Scott contended that this case was not 
within the statute; for that the represen- 
tation Was not one against which ordinary 
pradence could not guard, 

The mayor, in his charge to the jury, 
remarked, that the principal difficulty in 
cases of this description, arose from the 
application of a term so indefinite as ordi- 
nary prudence to the various cases which 
came under consideration. In this case, 
the representation was, that the prisoner 
resided at 347 Broadway: Now, in ordi- 


narv cases, we should not think this suffi- 
cient to gain credit ; but it is to be consi- 
dered, that the prisoner came under an 
imposing appearance, and Clark, knowing 
that number to be in a block of buildings 
in Broadway where opulent people resi. 
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ded, was induced,by means of the repre- 
It is true, 
that before delivering the property he 
might have sent to number 517 for the 
purpose of ascertaining whether the pri- 
roner resided there ; but in this, in the 
view of the court, he would have exerci- 
sed more than an ordinary degree of pru- 


sentation, to deliver the goods. 


dence. : 
The prisoner was found guilty. 


The fifth and last indictment traversed 
charged the prisoner with obtaining 5 cwt. 
of sugar, of the value of $60, the pro- 
perty of James W. Higgins, by falsely pre- 
tending, among other things, that he, the 
prisoner, was a grocer at 104 broadway 
or that he was doing wholesale business at 


that place. 


It appeared by the testimony of Higgins, 





| 
s | 
| 
j 





that in the latter part of November last, 
the prisoner came to his store, at 131 
Washington-street, and represented to 


him that he was a wholesale dealer at 10 


| 


Broadway, that he boarded at 22 Warren- 


street, and that he had lately received an | 
order from one of his country customers 
up the river for about $500 worth of 
goods, and wanted to purchase 5 cwt. of 
He further represented, that he 


sugar. 


| 


had been in the habit of dealing with one | 
Valentine, in Front-street, but that he | 
thought he might suit himself better else- | 


where. 


customer had sent but $250 for the goods, | 


He further represented, that his | 


; 


and, therefore, requested of Higgins some | 


little indulgence, by way of credit. 


By | 


means of these, with other false represen- | 
tations, he was induced to sell and deliver | 
the sugar to the prisoner, and receive his | 
due bill for the amount, on a short credit. | 


He hired a cartman, who carried the suena 


to No. 22 Warren-street, and deposited it 
inacellar. Higgins, suspecting thatall was | 
not right, soon after made inquiry at 104 
Broadway, and found that a barber's shop 


was in one part and a confectioner’s in 


the other ; and he also made inquiry of | 


Valentine, in Front-street, and found that 
no such person as the prisoner had dealt 
Higgins then told the cart- 
man to bring back the sugar ; but it was 
taken out of the cellar, and Higgins soon 
after found it at the corner of Church and 
Franklin streets, where the prisoner had 


at the store. 


sold, or contracted to sell it, for $30. 














| 














Atter the traverse of this indictmen; 
ihe mayor suggested his doubts wheiher 
the indictment was not defective, jp... 
much as one of the principal pretences 
was stated in the alternative. He doyjy. 
ed whether it could with propriety jp 
stated in an indictment, as In this case.thay 
the prisoner pretended that he Was a gry. 
cer at 104 Broadway, or that he was do. 
ing Wholesale business there. But as the 
prisoner had been convicted on severs| 
indictments, this objection would avail him 
nothing ; for the court would be carefil 
in their sentence of affixing the principal 
weight of punishment to the proper in- 
dictments. 

On the indictment for petit larceny, in 
stealing the property of M:Fadden. the 
prisoner was sentenced to the penitentia- 
ry for three years ; and on the three 
other indictinents on which he was con- 
victed, six menths each, making four 
years and a half. 


(ORDER FOR PAYMENT OF MONEY—CLATI 


FICATE——PUBLIC SECURITY. } 


TIMOTHY HEALY’S CASE. 


Van Wek, Counsel for the prosecution. 
Brake & Scorr, Counsel for the prisoner 


A lottery ticket, before the drawing of the lottery, 
is neither an order for the payment of money, 
nora certificate forthe payment of money. fo! 
a public security ; and is not the subject ot lar 
ceny under the statute.” 


The prisoner, an aged man, of a re 
spectable appearance, was indicted during 


* «That if any person shall steal any bill of €*- 
change, bond, order, warrant, bill or promissory 
note for payment of any money, or any certyjucs 


Lor other public security, issued or to be issued by 


the authority of the U. States, or by authorily 4 


| the lecislature of this state, &c. being the properly: 


&e. it shall be construed to be a felony of the 
same nature and in the same degree, and in the 
same manner as it would have been if the offender 
had stolen any other goods of the like value with 
the money due on such bill, bond, order, warrant, 
or note, or certificate, or other public secunty; - 
secured thereby, and remaining unsatisfied, and ie 
shall suffer such punishment as he ought to have 
done if he had stolen goods of the like value 4 
aforesaid.” (1 Vol. R. L. p. 174.) 
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jast October term for a larceny under the 
statute, in stealing a lottery ticket, (No. || 
12,014,) in the Sth class of the Medica! 
Science Lottery, the property of Willian 
Smith, onthe 10th day of June lasit.— 
There were in the indictment seversi 
counts, in some or one of which, the tich- 
et was deseribed as an order for the py 
nent of money, (in another us « certyicate, ) 
and in another es a public security. ‘the 
case was brought to trial on the 9th of 
October last. 

It appeared in evidence, 
10th day of June, 





that on the 
the ticket tuid in the in- 
dictment, togetner with these numbered 
2011, G2012, Peds, and 12015, (being 
in the sheet and notscpurated) were sto- 
len from the lottery ofvce of Smith. Be 
advertised them ; and the lottery 
had commenced dr , one Crane, ano- 
ther lottery-ofice Leeper, sent him word 
that aman had called there to have one 
of the stolen tickets examined. It was 
ascertained by Smith that this ucket was 
in the possession of one Ellen Thomas. in 
Lombardy street, ' 
the pri-oner lor h 
him, when | 


ahor 
wing 


ho had recewed it of 
sard. Sintth called on 
e was much embarrassed, and 
at first denied that he had any ticket in 
that lottery ; but afterwards said that he 
had one (number 300) which was at a 
house in Waier-street. He was arrested, 
and told Raymond, the officer, that there 
were three tickets more at the house of 
. English, in the same street, where 
tiiree tickets, corresponding in their num- 
bers with those stolen, were obtained on 
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| sory note, payable w hen a person attained 
| to a certain age, was as much within the 
ict as if it were to be absolute ‘ly paid. — 
‘f, therefore, there is no other objection, 
ve should insist that the count, describing 
| this instrument as an order for the pay- 

ment of money, was supportable. 

Acnitting this, however, not to be an 
order within the meaning of the act, he 
should contend that this was a certificate, 
and a public security, issued by the legis- 
lature of the state forthe payment of mo- 
ney ; for, by adverting to the act relative 
to lotteries, it will be found that the legis- 
lature, by authorizing the lottery to be 
drawn, pledged the public faith for the 
; payment of the prizes. And thus this 
| ticket becomes a public security, 
| ‘ihe mayor delivered the opinion of 
| the court, that although a lottery tcket 
| could not be considered an order for the 
| payment of money within the statute, yet 
he was inclined to think that it was a pub- 
lic security, issued by authority of the le- 
| gislature, and as such came within the act. 

On this principle, afier the arguments 
of the counsel, the mayor charged the 
| jury, who found the prisoner guilty. 
| On the last day of the term the counsel 
| for the prisoner moved in arrest of judg- 
ment. 

Mr. Blake argued, that the instrument 
upon which the indictment is founded is 
not an order for the payment of money, 
within the act, because by an order must 
have been intended ademand for the pay- 
ment of money absolutely, and not ona 











the order of the prisoner. The ticket 
lid in the indictment drew a prize of $30, 
which was subject to a deduction of 15 
per cent. 

There was no defence of the prisoner 
on the merits ; but his counsel tirst ob- 
jected to the indictment, and contended, 
that to steal a lottery ticket was not a felo- 
ny, either at common law or under the 
statute. 

Van Wyck argued, that though this 


‘contingency. The statute, in express 
terms. requires that the instruments there- 
in enumerated, should, at the time of the 
felony, remain wusatisied. Butno money 
rem: ined unsal tishe J on this ticket when 
it was stolen. 

Nor is this ticket a public security ; for 
it contains no cuarantee for the absolute 
paymentofmoney. It may rather be con- 
sidered a species oi negotiable paper, 























was not a negotiable instrument within 
the statute of the 3d and 4th of Ann, (1 
vol. it. L. p. 151,) yet there was nothing 
in the statute enumerating the several in- 
struments which may be the subjects of 
larceny, requiring that an order should 
be for the absolute payment of money 


without any adequate legal description. 
To steal choses in action was not a felo- 
ny at common Inw ; a statute was passed 
in England in the reign of George UL. enu- 
merating the several choses in action, the 
stealing of which wes rendered a felony ; 
but in this act, lottery tickets are not in- 
cluded ; and indeed before the statute 19 


























and he contended that a bond or promis- 


'George IIl. was passed, by which lottc 
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ries were sanctioned, they were consider- |} 


ed public nuisances. The only difference 
between the statute of George II. and 
ours is, that in the former the several spe- 
cies of choses in action, to steal which is 
felonious, are enumerated ; in ours not. 
Therefore, a lottery ticket is not the sub- 
ject of a larceny. 
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| Admitting that a lottery ticket may be 
/deemed in substance a security, yet it 
ought not to be considered within the ge. 
| neral words of the act. Courts should be 
cautious how they proceed in criminal ca. 
ses under general words. The statute 
| 14 George [1. made it felony, without the 


}| benefit of clergy, to steal sheep, or othe; 


Mr. Scott argued, that criminal statutes || cattle; and this was held to extend to no 


are to be construed against the subject || other animals except sheep. 
strictly and liberally in his favour; and that. 


it would be the duty of the court in con- 
struing this statute in favour of liberty, te 
take the case out of its operation if it be 
not within the reason and spirit of the 
act, though it might come within the libe- 
ral signification of the words. 

Though this offence be morally wrong, 
yet it is not for the court to say whether 
it be a larceny or trespass: this belongs 
alone to the Legislature. He argued at 
length upon the reasons upon which, in 
general, statutes creating new subjects of 
larceny have been passed. Not the mo- 


ral guilt alone, but the facility and fre- 
quency with which the things could be 
stolen without detection, or the important 


nature of the property itself, have been 
the reasons which, in England, have indu- 
ced the enacting of statutes creating new 
subjects of larceny. 

Things attached to the freehold were 
not the subjects of larceny at the common 
law, because they could not be easily ta- 
ken without exposure to detection. With 
respect to many of these, the law has been 
altered by modern statutes. 

Bonds, bills of exchange, promissory 
notes, and other instruments of wri- 


ting, were not, at the common law, the | 
subjects of larceny, being considered as || 


mere evidences, and of no intrinsic value. 
The English statute of George II. render- 
ed it felony to steal bonds, bills of ex- 
change and promissory notes, and certain 
public securities, therein enumerated.— 
Our statute contains the general words : 
‘* Any certificate or other public security 
issued by authority of the U. S. or the le- 
gislature of this state, for the payment of 
money,’ &c. Asin the English statute, 
lottery tickets are not specified, so far as 
our statute may be supposed to have been 
borrowed from that, it may be inferred 


that these were not in the contemplation 
of our legislature. 





1. Bl. 
| Com. &8.) The words, other abl Se- 
| curity, in this act, are too general to em. 
| brace lottery tickets. It is to be constry. 
ed strictly. 

He argued that there were reason: 
'which might have moved the legislature 
| to render bills of exchange, &c. and those 
| public securities, commonly called stocks, 
| the subjects of larceny, which did not hold 
|as to lottery tickets. But, if even upon 
| principles of rational interpretation, we 
could assign a motive for the legislature 
to include lottery tickets within the sta- 
tute, yetwe ought not to strain the mean- 
ing of the words to bring the offence with- 
in the act, but ought rather to resort te 
the popular acceptation of the term; for 
a ticket would not be called a public secu- 
rity by the people in general. 

Tke words of criminal statutes should 
be taken in that sense which they have 
among those who use them the most ; and 
should we apply to persons who deal the 
most in public securities, would they con- 
sider lottery tickets as such ? 

In the construction of statutes altering 
the common law, and creating new crimes, 
the court should rather lean in favour of 
the common law than to extend the act. 

In support of his argument, he read 
some cases of analogous construction of 
English statutes, creating new subjects of 
larceny, and raising the punishment of lar- 
cenies at common law. 2 East’s P. C. 
629-30, and N. W. 3. ib. 642-3. 1b. 
229,12 Ann. ib. 644. Campbell’s case, 
2 Leach, 642. S.C. and 2 East’s P. ©. 
645. Owen’s Case. ib. 591-2-3, 21 Geo. 
Ill. ib. 446-7, 22Geo. I. ib. 616, 14 
Geo. II. and Cook’s Case. 1 Leach, 122, 
5. C. He argued upon these cases to 
show that the courts had in the construc 
tion of the statutes, with great strictness, 
confined the sense of the words. 

He cited 4 Bl. Com. 234, n. 6, by 








|} Christian, which states that it was held 
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not to be felony under the statute, Geo. 
I]. c. 25. to steal banker’s notes which 
were completely executed, but which had 
never been put in circulation, because no 
money was due upon them—so neither was 
there any thing due upon the ticket when 
stolen, because it was then undrawn ; and 
its subsequently coming out a prize could 
not change the nature of the offence by 
relation back ; for a theft is always com- 
plete upon the taking and carrying away 
of the thing stolen. 

He further argued, that at the time it 
was stolen, it was not a security either 
nominally orin substance. The words of 
itare, ‘* This ticket will entitle the pos- 
sessor,’’ &c. and the statutes in relation 
to lotteries speak of ** tickets.”” Ticket is 
therefore the name which it carries upon 
its face, and which has been given to it 
by the legislature ; and this is also its po- 
pular name. 

He argued that it was not in substance a 
security, vecawse it did net entitle its hold- 
er to any thing in certain; and there is no 
analogy between an undrawn ticket anda 


bond or note, payable upon a future event, |f 


which must happen, or conditionally ; and 
it is settled law, that a bill of exchange, 
payable upon a contingency, is good only 
as an agreement, and cannot be declared 
upon as a bill, even when it has become 
payable by the happening of the contin- 
gency. 

He further argued, that if the ticket 
should be deemed to have been, at the 
time it was stolen, a security for what by 
chance it might draw, yet, as such, it was 
not within the words of the statute ; be- 
cause nothing was then due upon it, and 
therefore, it was not a security for any 
certain sum ; and the statute makes the fe- 
lony of the same degree as the stealing of 
other goods of the like value, with the 
money ‘‘due on, or secured thereby ;” 
and the punishment is to be the same as 
the stealing of goods of the like value.— 
As no certain sam was due at the time of 
the taking and carrying away, upon which 
the offence was complete, it could not be 
determined of what degree the larceny 
was, nor what should be its punishment. 
This could not be determined by the mar- 
ket price of the ticket, because that was 
not due on, or secured thereby ; and it was 
tot, therefore. by reason ef the market 
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price, of any value within the words of the 
statute. 

After the argument, Mr. Van Wyck 
was about proceeding, when the mayor 
said, that although at the trial his opinion 
was that a ticket was a public security, yet 
that opinion was shaken by the argument. 
He observed, that as this was a new ques- 
tion, and of some importance, he should 
take time until the next term to deliver 
his opinion ; in the mean time, and in Oc- 
tober, the Supreme Court would sit, and 
he proposed to lay the case before that 
tribunal for an opinion. This course was 
assented to by the respective counsel. 

The question was carried before that 
court, and, as we understand, it was there 
decided, that a lottery ticket was not the 
subject of a larceny under the statute. 

The prisoner, on the next term, was 
brought to the bar and discharged. 


(BURGLARY—NEW TRIAL. ) 
CATHARINE HARPER’S CASE. 


Van Wyck, Counsel for the prosecution. 
Price & Davip Granam, Counsel for the 
Prisoner. 


A new trial cannot be granted on the merits, in a 
case of felony. 


On the 10th of December last, the pri- 
soner was tried for a burglary, committed 
in the dwelling house of Jacob H. Varian, 





and stealing $250, his money. 

It appeared from his testimony, that ut 
the night, being in bed, he perceived some 
person creep slyly across the room, seize 
upon his clothes and carry them off. He 
instantly alarmed the neighbours and pur- 
sued the thief, whom he found to be the 
prisoner, hid in a neighbouring lot. In her 
flight, she bad cast away the clothes, 
among which was a waistcoat belonging te 
the witness, the pocket of which contain- 
ed $250. ‘There was no testimony intro- 
duced on behalf of the prisoner, and the 
jury found her guilty of grand larceny. 

During the same term, Graham moved 
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for anew trial, on the ground that since Ist. Whetheranew trial could be grants 
the trial, testimony had been found which, | ed in a case of telony on the merits, 
had it been produced, would have been | 2d. Whether this court was competent 
sufficient to exculpate the prisoner. i} to grant anew trial in such a case. 
He argued, thatas the object ef granting i At a subsequent day, these points wore 
a new trial was to render substantial jus- || argued. ‘he court are bound to ackyow. 
tice to the prisoner, it resiedin the sound || ledze themselves indebte. tor the informa. 
discretion of the court ; that although it) tion and assistance derived trom tie ty. 
would seem by the English authorities | lents and research of the counsel. [tis 
that a new trial could not be granted in a i] honourable to the profession to see its 
case of felony, yet the courts in this coun- | members so willing to bestow tueir labour 
try were not bound by those authorities, | and exert their abilities when they are as- 
and were at liberty to establish a different | signed by the court, and ¢ in have no other 
rule ; that there was a stronger reason, recompense than the consciousiess of ha- 
for granting a new trial ina case of felony || ving contributed to the due administration 
than in a misdemeanor; that this court || of justice. 
had the authority to grant anew trial; |) A modern English writer on criminal 
for that by several statutes, to which he | law says, that it seems to be completely 
referred, the same authority was vested ‘settled that no new trial can be granted 
in this as in the court of oyer and termi- |) in any case of treason or felony, (1 Chit. 
ner. i ty’s Crim. Plead. 664,) and in this position 
He said that the Supreme Court of the |) ue is fally supported by the authorities 
United States, in relation to granting new |) which he cites. In the case of The King 
trials, had established a different rule from || vs. Maubry, (t Term Rep. 63%,) Lord 
that adopted in the English courts, and ci- |; Kenyon, Chief Justice, says, that in cases 
ted 3 Dal. 515; and for the purpose of || greater than misdemeanors, no new trial 
showing that this court had the power to |} can be granted. In the case of The king 
grant a new trial, he referred to the 2d || vs. the Inhabitants of Oxford, (13th East, 
vol. R. L. p. 150, sec. 2. Ist. ib. Pp. 339, || 416, in notes,) we are informed by a note 
note. ib. 318, note. of the Reporter, that upon the debate ot 
Van Wyck contra cited 2 vol. Caines’ || all the judges on a motion for a new trial 
Cases in Error, 312. 1 Chitty’s Crim. || in Margaret Tinchell’s case, who had been 
Plead. 654. 6th Durn. and East, 658. 13 || convicted of a felony in 1781, it seemed 
East, 411, and 2d vol. Hale’s P. C. 309, |} to be considered that it could not be. 
310. New trials in civil cases, are not, com- 
By the mayor—We will let this case lie paratively, of very ancient date. The 
ever until the next term. first of which we have any notice wa 
On the seventh day of Jannary, the || granted in the year 1648 ; (1 Burr. 300; 
mayor delivered the following opinion of | 
the Court : introduced into the administration of cr'- 
The prisoner was indicted for a burgla- |} minal law contemporaneously, or ver} 
ry in the house of Jacob H. Varian, and || soon after. Though it be said in a note 
stealing therefrom a pocket-book, money, || to the extraordinary and mysterious cise 
&c. to the value of more than $200, his |] of Simon the Jew, who was first tried fut 
property. She was found guilty of grand || a misdemeanor in the year 1752, that tha: 
larceny. Upon her arraignment for judg- || was the first instance of a new trial having 
ment, her counsel suggested, that since || been granted in a criminal case ; (10 State 
her conviction, cts had been discovered |} Trials,'4 16;) yetit will appear by the case 
which, if they had been proved on the || noticed in the sequel, that the practice 
trial, would have induced the jury to have |} had then long prevailed. 
rendered a verdict in her favour; and they ‘The expressions ot Blackstone (4Com. 
desired time to present these facts by af- 361) would lead us to suppose, that in his 
fidavits, and to ground on them a motion |} opinion, the highest as well as the lowes! 
for a new trial. The court thereupon || criminal case might, where the verdict 
suggested for the consideration of the || was against the prisoner, be reviewed by 


counsel ; anew trial; and indeed it is not-easy ' 


and this proceeding appears to have been 




















one 


2 


pti 
Fax ve a 





4 
a 
e 
Ps 
2 


a 


eR 


. 


4 
4 

4 
oy 


CITY-HALL 


give any Satisfactory reason why a person 
convicted of a high crime should be deni- 
ed those advantages, which, it is univer- 
sally acknowledged, are derived from 
granting new trials in civil and inferior 
criminal cases. Yet all the authorities 
cited by Blackstone in support of his ge- 
neral position, are cases of misdemeanor. 
The one is the case of Simon the Jew, 
above mentioned, who had anew trial af- 
ier a conviction for a misdemeanor. Ano- 
ther is the case of The King vs. Read, (1 
Sid.153, S. C.) who, in the year 1672, was 
indicted for perjury, of which he was ac- 
quitted ; and the third is the ease of The 
King vs. Smith, (Jones’ Rep. 163,) which 
was also a case of perjury, in which, in 
the year 1693, a new trial was awarded 
alter a verdict for the king. 

In the earliest of these cases, the im- 
portant limitation that a new trial can only 
be granted on the prayer of the defend- 
ant, is fully recognised ; and it 1s also 
there said, that they can only be granted 
in cases criminal, not capital. 

From these remote times, though there 
are frequent instances of new trials in ca- 
ses of misdemeanors, yet, no precedent 
can be found of a new trial having been 
granted on the merits, in a case of felony. 
Our own courts have sanctioned and acted 
on this distinction. 

In the case of The People vs. Town- 
send, (1 Johns. Cases, 104,) convicted of 
perjury, the Supreme Court advised a 
new trial onthe report of the Judge of 
Over and Terminer, who tried the cause, 
that the verdict was against evidence. 

In the case of The People vs. The Jus- 
tices of Chenango, (2 Cases in Error, 
319.) Kent, Chief Justice, in delivering 
tlle opinion of the Supreme Court, says, 
that the power of granting a new trial, 
after verdict, is not exercised by that 
court in cases of felony. Upona renew- 
ed application in the same case, (1 Johns. 
Cases,179,) in the judgment of the court, it 
is said, ** Besides, this is a case of felony, in 
which considerations of policy and expedi- 
ency would prevent this court from grant- 
ing a new trial. In such case, the practice 
is to recommend the convict for pardon.” 

Though we may be at a loss to discover 
the considerations of policy and expedien- 
cy, which oblige us to deny to one, whom 
~— think illegally convicted of high 

fou. IV. 
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crimes, those advantazes to which he 
would be entitled if he had been pronoun- 
ced guilty of a minor offence, yet we are 
bound to submit to the law as we find it 
seitled by preceding adjudications. — It 
would be our duty to do so were this court, 
in every respect, equal to that to whose 
decision we have appealed ; but it would 
be a very unwarrantable presumption in 
a tribunal, constituted as this is, to attempt 
tv introduce anew rule of law on any 
doubts it might have of the expediency or 
policy of former decisions. 

The case of The United States vs. Fer- 
ris, (3 Dall. 516,) is not in opposition to 
the decision of our Supreme Court. He 
was convicted of treason, and a new trial 
was granted on the ground that one of the 
jurors had expressed opinions, which 
would, had they been known and present- 
ed as objections to his competency at a 
proper time, have disqualified him to sit 
as ajuror. This was not, therefore, a 
new trial granted on the merits. 

The opinion that this court, admitting it 
had all the powers of the Supreme Court, 
could not grant a new trial in this case, 
renders a decision of the second point, 
which was suggested by the counsel to the 
court, unnecessary. 

Whether the New-York Sessions, in 
virtue of the acts giving to it special 
powers, (1 vol. R. L. 318, 335, 2 ib. 150, 
n. 3, sect. 9th,) is not to be considered as 
a superior court as to all cases which it is 
authorized to try, is a question, which, 
as it is not necessary, we do not mean now 
todecide. If its being subject to the man- 
dates and supervision of the Supreme 
Court determine it to be an mierior court, 
as is supposed, in the case of the Justices 
of Chenango, then, undoubtedly, this is 
an inferior court, and so must be our 
courts of Oyer and Terminer ; though it 
appears that a court of Over and Terminer 
was established in the late colony of New- 
York, with the highest criminal jurisdic- 
tion, before the Supreme Court had ex- 
istence. (J KR. 1. 835, and 310, notes.) 

It must be observed aiso, that it is not 
now decided that this court cannot grant a 
new trial, even admitting it to be an infe- 
rior court, when the first trial was incom- 
plete, where there has been a mistrial, 
or where there have been certain irregn- 
larities in the first trial. 
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Perhaps the power to grant new trials, || 


for certain just causes which cannot ap- | 
pear in the record of their proceedings, it 
they should be removed to a superior | 
court, is necessarily incident to every | 
court that has power to try. But these 
are questions which we shall reserve, for 
further consideration, when it becomes | 
necessary to decide them. ‘The extent of 
our present decision is, that we cannot 
grant the application for a vew trial in this | 


case, it being a case of felony, and the ap- | 


plication being on the meriis. 
The prisoner was atlerw ards sentenced 


to the state prison, for three years. | 


(COINING COUNTERFEIT DOLLARS. } 


THE NEW-YORK 





JOUN BURKE MURPIS CASE, 


V AN W YCK, Counsel for the prose ution. | 


Davin Granam, Counsel for the prisoner. 


The possession of a die, or other instruments for 


tent to coin such mouey, ts a misdemeanor at 
counnon law, 


During the term of January last, the pri- 


| 
. . . . | 
soner was indicted and tried for a misde- | 
meanor at common law. The indictment. 

| 


in the first count, alleged, that the priso- 
ner, not being a person employed in the 
mint of the United States, on the 22d of 
December, 1818, had in his possession a 
certain die, made of steel, upon which 
was impressed the similitude of the head 
side of a Spanish dollar, with an intent to 
counterfeit Spanish dollars, against the 
peace, &c. ‘The second count charged 
the possession of a die for the pillar side 
of a dollar, with the like intent. The 
third count charged him with the posses- 
sion of a certain machine for making coun- 
terfeit dollars. Other counts charged him 
with causing such dies and machine to be 


| 
coining counterteit Spanisii dollars, with an in- } 





made for the like purpose, and with the 
like intent ; and the last counts charged 
him with conspiring with one John Burns, 
and other persons unknown, to counterfeit 
Spanish dollars. 


It appeared in evidence, that about the 





first of December, the prisoner, an Irish- 
“= 


man, who had then recently arrived frog 
| Canada, applied to William Hoogland, an 
engraver in this city, and told him that he 
wanted dies made for striking masonic 
medals, and that he should want on the 
dies an impression of King James’ hea 
The prisoner gave Hoogland a Spanish 
milled dollar, as a copy, directing him to 
inake the same letters and edge as were 
on the dollar ; and when Hoogland advi- 
sed him not to have the letters made, as 
this would enhance the expense, he repli. 
;ed that he did not mind a small sum to 
| please his fancy. 

| Hloogland, having apprized the police, 
| proceeded by their advice to make the 
jdics. in about three weeks the impres- 
| sions were nearly completed, and the ap- 
} paratus for Coming was in a great state oj 
| forwarduess, when the prisoner was ar- 


| rested by Jacob Hays. He found the dies 





in the possession of the prisoner, and in 
his trunk there was found a machine for 
coining ; a considerable quantity of spu- 
| rious metal, a part of which was proved to 
| be drop tin, and a part grain tin, and a 
| manuscript in his hand writing containing 

a number of rare receipts, among which 
Was one for whitening copper like silver, 
| and a variety of curious lessons in the doc- 
itrine of Alchymy. At the time of the ar- 
| rest, he told the officers that the dies and 
| machine were for the purpose of coining 


pewter dollars. It also appeared, that 


| there was another person concerned in 


the business by the name of Burns, who 
escaped, 

Van Wyck principally relied on the 
counts charging the possession of the 
dies, with an intent to coin, To show 
that the indictment was supperted, he ci- 
ted the case of The King vs. William 
Parker, (1 Leach, 41 ;) and the Same vs. 
Hugh Leonard. (Ib. 90.) 

Graham contended to the court and ju 
ry, that although to have instruments 1! 
possession, with an intent to coin the mo- 
ney of the country, was indictable at com 
mon law, inasmuch as this was committed 
to the prejudice of the prerogative of ma- 
jesty, and although it might be an offence 
to coin the current money of the country, 
yet, to have instruments in possession, 2° 
in this case, with an intent to coin foreiga 
money, is not an offence at common - 

The mayor charged the jury, that 
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have in possession instruments adapted to 
the purpose of coining, with an intent to 
coin money, the currency of the country, is 
a misdemeanor at common law. A Span- 
ish dollar is as much the currency of the 
country as an eagle ; and both of them 
are rendered current by a statute of the 
United States. The court, therefore, can- 
not recognise the distinction taken by the 
prisoner's counsel ; for there is as much 
reason that a man should be punished for 
attempting to counterfeit one species of mo- 
ney, current in the country, as another. 

The jury found the prisoner guilty ; 
and on the last day of the February term, 
he was put to the bar to receive sentence. 
Mr. Graham moved in arrest of judgment 
and for a new trial ; after which, the 
mayor proceeded to sentence the prisoner 
to the penitentiary, two years. 


ON APPEAL. 


In the Matter of the Overseers of the 
Poor of the Town of Kinderhook, Ap- 
pellants, 

against 

The Order of the Commissioners of the 
Alms House and Bridewell of the 
City of New-York, for the removal 
of Philip Thompson, a Pauper, Ke- 
#pondents. 


7 THON, Counsel for. Ippellants. 


‘pwarps, Counse! for Responde nts. 


On the 17th December, 1818, Richard 
urman and John Targee, two of the 
commissioners of the Alms House and 
bridewell of the city of New-York, made 
the order for the removal of Philip 
Thompson, a pauper, which ts the sub-|| 
ject of theappeal. Th: order is directed 


to the overseers of the poor of the town of 


Quebec in the province of Lower Canada, 
and to any constable in the city of New- 
York. It recites, that complaint had 
been made to the commissioners who]! 
made the order, that the pauper had come 
to reside in the city of New-York, and 
tot having gained a legal settlement there- 
in, and was then or likely to become 
chargeable to the city. The commission- 
es, upon proof thereof, as well upon the || 


examination of the pauper on oath as 
otherwise, and upon due consideration of 
the premises, adjudged the same to be 
true, and likewise adjudge od that the law- 
ful settlement of the pauper was in the 
town of Quebec, in the province of Low- 
er Canada. ‘They therefore ordered and 
directed, that the pauper should remove 
to the said town of Quebec, that being the 
place of his last legal settlement, which 
the pauper had neglected to do. The 
commissioners the. 8 commanded, by 
the said order, the said constables (i. e. 
any constable in the city of New-York) 
| to convey and transport the pauper from 
and out of the city of New-York to the 
iconstabie of the town of Westchester in 
‘the county of Westchester, together with 
the said warrant, and so [rem constable to 
constable, by the nearest and most cunve- 
nient route, tothe said town of Quebec, in 
Lower Canada, and there deliver him to 
the overseers of the poor, or either of 
them, for the said town of Quebec, who, 
by the said order or warrant, are required 
to receive and provide for the pauper. 
This case was submitted to the judg- 
ment of the court on the written argu- 
ments of the counsel on the respective 
sides, and on an ailidavit of Lucas Giocs, 
a witness on the part of the appellants. 
Mr. Goes testifies, that he was a jastice 
of the peace of ihe county of Columbia, 
‘resident in the town of Kinderhook ; that 
the paupe r was brought to the town of 
Kinderhook, in December last, by the 
constable of the southern adjoining town 
f Claverack, by virtue of the above- 
'mentioned order of removal. ‘That the 
| pauper, on the evening of his arrival, fell 
‘down and broke his arm. ‘That applica- 
‘tion was thereupon made for his relief, 
and that two justices, of which the depo- 
‘nent was one, made an order, directed to 
| the overseers of the town of Kinderhook, 
directing them to prov ide the pauper with 
/medical ry necessaries, &c. ‘That the 
| ov erscers obeyed the said order. ‘That 
j the pauper was not sufficiently recovered 
ito be able to travel till about the beginning 
lof January last, w hen he was conveyed by 
ithe overseers of the poor of the town of 
| Kinderhook to the town of Schodack, be- 
‘ing the next town north. That the con- 
| stable of Schodack refused to receive the 
| Peeper; on the ground that the order for 
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his removal was illegal. That the pauper | 
was thereupon returned to the town of | 
Kinderhook, where he remained a charge | 
on that town. ; 

The appellants exhibit a bill of charges | 
against the respondents, for expenses In- | 
cident to this matter, which is supported, | 
as tothe items, by the testimony of Mr. | 
Goes : they are for the services of the | 
justices of the peace and overseers of the | 
poor of Kinderhook, in relation to the said 
pauper ; for the maintenance of the pau- | 
per, and for medical relief administered to 
him from the time of his arrival at kKin- 
derhook. 

For the passage and expenses of Justice | 
Goes and another, as witnesses on the ap- 
peal, from Kinderhook to cw-York, and | 
back ; for their ¢aily attendance in New- 
York ; and for tiie attorney's bill for pro- 
secuting the appeal. | 

The seventh section of the act for the | 
relief and settlement of the poor, passed | 
8th April, 1815, applics ouly to the re- | 
moval of paupers having a settlement} 
within this state. As it is shown by the | 
order that the pauper had no settle- | 


ment in this state, but that his settle-| 


order is not authorized by this act. But 
the case is expressly provided for by the 
act passed in April, 1817, to amend the | 
above-mentioned act. By the act of| 
April, 1817, it is provided, that if any 
person shall come from Canada to reside 
in any city or town in this state, and it 
shall be found that he is Likely to become 
chargeable, and hath not gained a settle- 
ment, it shall be lawful for the justices, at 
their discretion, to order that such person 
be removed directly to the place where 
such person was last legally settled with- 
out this state. 

It does not appear to the court that this 
act authorized the order in question. 
When it was found that the pauper had 
no legal settlement in this state, but that 
his settlement was in Canada, the respon- 
dents had a discretion to remove him or 
not, as they should think proper ; but if 
they determined to remove him, they 
could only remove him direct!y to Canada. 
It seems to the court evident, that the 
discretion allowed the justices by this act 
applies only to the question of removal, and 
not to the manner of removal. It was found 


| 
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ment was in the province of Canada, “a 
| 
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unjust to burthen every town which might 
lay between the place from which a pau- 
per might be removed and a foreign place 
from which he might have come into this 
state with the expense of his transporta- 
tion, and therefore, in the revised act of 
1814, that part of the act of 1801, which 
authorized foreign strangers to be convey. 
ed from constable to constable, till they 
were transported out of this state ,was omit- 
ted. And till the act of 1817 was passed, 3 
pauper who had no settlement in this 
state could not be transported in any way ; 
that act requiring that he shall be trans. 
ported directly to his place of settlement 
without the state, the order requiring him 
to be conveyed from constable to constable 
we think is entirely void. 

lt is urged by the counsel for the re- 
spondents, that this last-mentioned act 
should be construed with reference to the 
act of 1813 and the prior existing act of 
1601. It might be sufficient to say that 
the act of 1617 authorizes no such refer- 
ence ; it is a full substantive provision for 
the case before us, and does not require 
reference to any other statute for an ex- 
planation of its explicit terms. But if we 
were to refer to either of the prior acts, 
they would not be found to authorize the 
order now in question. By the act of 
1801, when a stranger was to be removed 
who had no settlement in this state, the 
justices were to direct, by their warrant, 
that he should be conveyed to the city or 
town from whence he last came. And by 
the act of 1813, which, as has been said 
however, cannot apply to the case of a 
foreign stranger, the justices, by their 
warrant, are to direct the pauper to be 
transported to the next city, or the first 
town in the adjoining county through 
which such stranger shall have been suf- 
fered to wander unapprehended. Now, 
a warrant under this act would not be 
cood to transport a pauper through West- 
chester, unless the justices found, and 
expressed in their warrant, that West- 
chester was a town through which the 
pauper had been suffered to wander un- 
apprehended ; for non constat, that he 
might not have come into New-York 
through the county of King’s, or the coun- 
ty of Richmond, which are adjoining 
counties. ‘There is no reason why all the 
towns, in the direct road between this and 
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Lower Canada should be burthened with 
the transportation of every pauper who 


| 


{| 


rily expends money, or is put to costs in 
consequence of such an order or warrant, it 


may have come into this city from that '| cannot, in the judgment of the court, either 


province. 
imposing such a duty upon them, it would 
be the supposition that every pauper who 
came here from Canada must have been 
suffered to wander through these towns 
unapprehended ; but such a supposition 
would be, generally, a great violation of 
fact, for it is well known that Canadians 
may, and do often, get here without touch- 
ing those towns: they may, and do often, 
approach the city through New-Jersey 
and Connecticut. We may presume that 
therefore the legislature, by the act of 
1817, provided, that if the justices, in 
their discretion, thought proper to remove 
a pauper to Canada, the removal should 
be direct, and that he should not be re- 
moved in the former indirect way of 
transportation from constable to constable. 

The court being of opinion that the or- 
der is illegal, the next question is as to the 
costs. 

The 17th section of the act of 1815 
provides, that every person who shall 
think himself aggrieved by any warrant 
of removal may appeal to the sessions ; 
and by the 2Uth section of the same act, 
if the justices in session determine in fa- 
your of the appellant, then they are to 
award to the appellant so much money, 
besides his costs and charges, as shall ap- 
pear to the justices to have been reason- 
ably paid and expended by the overseers 
of the city or town on whose behalf such 
appeal was made, for or towards the relief 
of such poor person, between the time of 
such undue removal and the determina- 
tion of such appeal. 

The terms of this act, giving the right 
of appeal to whomsoever may think him- 
self aggrieved, are so broad as to appear 
to let any one who chooses, volunteer 
ag an appellant. Andit would seem, that if 
the appeal was determined against the re- 
spondents, costs and expenses must be 
awarded against them of course. But this 


would be an unreasonable constraction of 


the law ; it must mean, that if one, by an 
order or warrant, which he is bound to 
obey, thinks himself aggrieved, then he 
may become an appellant. But if a per- 
son whom an order does not respect, or to 
whom a warrant is not directed, volunta- 
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If any thing could justify the || give him a right of appeal, or entitle him 


to reimbursement. The order now under 
consideration being utterly void, the over- 
seers of Kinderhook had nothing to do 
with it ; they should have done as the 
overseers or constable of Schodack did, 
refuse to receive the pauper. 

This part of the case seems to the 


court to be decided by the judgment of 


the supreme court, in the case of Niska- 
yuna against Guilderland, (8 Johns. Rep. 
412,) which has been cited by the coun- 
sel for the respondents. Itis true, as has 
been urged by the counsel for the appel- 
lants, that the order, in that case, not hav- 
ing adjudged the settlement of the pauper 
to be in Niskayuna, but merely that he 
last came from Watervleit ; that the over- 
seers of Niskayuna had nothing to do with 
him, the whole force of the order being 
spent before the pauper arrived at Nis- 
kayuna: whereas it is insisted, that, in 
this case, the order was in force when 
the pauper arrived at Kinderhook, and 
that the overseers of Kinderhook were 
obliged to receive and provide for him, 
under and by virtue of it. The answer 
to this is, that the order now in question 
never had any force, it was absolutely 
void ab initio; and if so, the principle 
adopted by the supreme court is directly 
applicable to this case. The reasoning 
of the judges of the supreme court, in 
the above cited case, leaves no doubt 
that a case like this we are now deciding 
was comprebended in their opinions : 
for they state, that an order under the 
act of 1801, to remove a pauper who has 
a place of settlement out of the state to 
which he may be removed by transport- 
ation, from one constable to another, to 
be legal, must at least’‘prescribe the route. 
And that if any town received a pauper 
under a warrant that does not do this, 
they would do it ip their own wrong, 
and would not have the right of appeal. 
We think therefore that our judgment ts 
in conformity with this opinion of the su- 
preme court, when we decide, as we 
now do, that the appellants in this case 
have not the right of appeal. We there- 
fore dismiss the appeal without costs, not 
considering ourselves, under these cir- 
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cumstances, authorized by the statute to 
give costs to the respondents. 


(CONSTRUCTIVE FELONY.) 
ROYAL A. BOWEN’S CASE. 


Van Wyck, Counsel for the prosecution. 
Puoenix, Counsel for the prisoner. 


Where a man selected clothing at a store, and re- 
quested the store-keeper to send it to his lodz- 
ings, when he would pay cash on the delivery , 
instead of which he imposed on the carrier, by 
first getting possession of the goods, and deliver- 
ing therefor a bank check of no value; and, 
when requested by the carrier to pay the mo- 
ney or redeliver the goods, laughed at him, and 
affected drunkenness—this was held a construc- 
tive felony. 


The prisoner, formerly tried in this 
court for kidnapping, (2 vol. City Hall 
Recorder, p. 120.) during the term of Ja- 


nuary last, was tried for petit larceny, in || 


stealing, on the 16thof November last, one 
surtout coat of the value of $15, one pair 
of pantaloons of the value of $6, and a 
waistcoat of the value of 34, the property 
of Joseph Hart. 

It appeared from the testimony of Hart, 
and Samuel Daniels, that, inthe evening, 
the prisoner rode in a carriage to Hart's 
clothing store, in Greenwich-strect, and 
inquired whether that was No. 252, and 
being answered in the aflirmative, select- 
ed the clothes, and, with an air of import- 
ance, affirmed that it was in his power to 
furnish Hart with many customers, and 
requested that the clothes should be sent 
to his lodgings, at the Rising Sun, in the 
Bowery. 

Hart sent Daniels, an ignorant Italian, 
with the clothes. The prisoner first tried 
them on, and then gave Daniels a check 
for $25, onabank. He asked the prison- 
er if that was money, who answered that 
it was. Finding, by inquiry, that the 
check was of no consequence, Daniels tri- 
ed to get either the money or the clothes, 
but Bowen at one time laughed at him, 
and at another pretended to be drunk, and 
Daniels left him without being able to ob- 
tain any satisfaction. 

Photnix contended, that should the ju- 
ry believe that there was a sale of the 
goods, whatever might have been the ori- 
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ginal intent of the prisoner, he was not 
cuilty of felony. 

The mayor charged the jury, that if 
they believed the testimony, this was as 
strong a case of constructive felony as 
ever occurret. 

The prisoner was immediately convict. 
ed, and sentenced to the penitentiary six 
_ months. 


(JUSTICE’S WARRANT—DEPUTATION, ) 


CHARLES GOODRICH’S CASE. 


'Van Wren, Counsel for the prosecution, 
Ten Brorck, Counsel for the defendant. 


_G. gave S. a promissory negotiable note, who, 
without consideration, endorsed it to W. and 
} commenced a suit in his name, by warrant, be- 
| fore an assistant justice in New-York, and, pro- 
| curing a deputation on the warrant, attempted 
| to take G. who assaulted him—it was held, that 
| this deputation, being an evasion of the statute, 
| was illegal. 

} 
| 


The defendant was indicted for an as- 
/sault on William Steel, a deputy consta- 
| ble, inthe due execution of the duties of 
| his office, on the 4th of February last. 

It appeared by the testimony of Steel, 
| that Goodrich being indebted to him for 
| bread, gave a promissory negotiable note 
to him, which he endorsed to Wilcox, ant 

in his name commenced a suit by warrant 
issuing from one of the assistant justices, 
‘and procuring a deputation, went to the 
house of the defendant and attempted to ar- 
rest him, where, being at table, he assault- 
ed him with acase-knife. 

It also appeared from the cross-exami- 
nation of the prosecutor, that when the 
suit was commenced the debt was due to 
him, and that the note was endorsed by the 
advice of aconstable. 

‘Ten Broeck, after reading the statute, 
contended that a plaintiff could not legally 
serve his own process, and that the en- 
dorsement of the note toWilcox was acon- 
trivance for the purpose of evading the act. 

The mayor so advised the jury, and the 
defendant was acquitted. 


} 
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*« That the constable or marshal to whom 
such process shall be directed and deliver- 
ed, shall proceed, agreeably to this act, to execute 
such process in his own proper person, unless the 
assistant justice shall, at the request of the plain- 
tiff, judge it expedient to depute some other prope 
person, other than the plaintiff,” &e. (2 vol. BR. L. 
p. 384, sect. 117.) 














